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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO 
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Department of Justice, as Plaintiff, has filed a suit against numerous 
Defendants relating to the alleged promotion of an Internal Revenue Code § 
419A(f)(6) plan and other welfare benefit arrangements. In United States v. 
Sunderlage et al., N.D. Ill., Civil No. 11-cv-4713, the Justice Department 
(DOJ) is seeking to prevent the Defendants from actions relating to the 
promotion or sale of such plans or anything similar. Additionally, the DOJ is 
trying to prohibit the Defendants from acting as trustee or administrator of 
any welfare benefit plans. Furthermore, the DOJ has asked the Court for an 
order requiring Defendants to produce a list of all companies and employee-
owners who made payments to the plans and/or administrators of such plans.  

 
The Complaint, which was filed on July 13, 2011, alleges the following, among other 
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things: 

  

·         The Defendants, Tracy Sunderlage, his wife and various companies in which they 
have ownership and/or serve as officers and directors, were involved in the promotion, 
sale, and administration of an arrangement purporting to qualify as a multiple employer 
plan under          § 419A(f)(6). 

  

·         Most contributions to the arrangement exceeded the cost of providing benefits for 
the year of the contribution. 

  

·         The multiple employer plan typically used each participating company's 
contributions to purchase cash value life insurance policies on the lives of employee-
owners, while term life insurance generally was purchased for other eligible employees.  
Until 2000, employee-owners were able to terminate their companies' participation in the 
plan for any reason, at which time the plan assets attributable to the company would be 
distributed to eligible employees in proportion to their income.  Although the multiple 
employer plan was amended in 2000 to limit an employee-owner's ability to terminate 
participation in the plan, the complaint alleges that the defendants had discretion to 
permit termination by an employee-owner. 

  

·         In 2000, the Defendants received an adverse PLR indicating that the multiple 
employer plan did not satisfy the requirements of § 419A(f)(6) because: (i) it was an 
arrangement through which the employee-owners could receive disguised dividends; (ii) 
the arrangement was a deferred compensation plan; (iii) it was not a welfare benefit fund 
as defined in § 419(e); (iv) even if the plan provided welfare benefits, it was an 
aggregation of individual plans and not a single plan; (vi) even if the plan provided 
welfare benefits, it maintained an experience-rating arrangement with respect to 
individual employers; and (vii) the plan did not satisfy the requirements of  a "10 or more 
employer plan" under § 419A(f)(6).  (For more information regarding this adverse PLR, 
see our Bulletins Nos. 01-70 and 02-60.) 
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·         At all times, the multiple employer plan did not comply with federal tax laws, and 
contributions to the plan were not tax-deductible. 

  

·         From 2001 through 2006, over $104M in contributions had been made to the 
multiple employer plan. 

  

·         After receiving the adverse PLR in 2000, Mr. Sunderlage claimed that he had been 
unable to obtain the IRS's view on the tax consequences of the multiple employer plan. 

  

·         Following the release of final regulations under § 419A(f)(6) in July 2003, the 
Defendants advised employee-owners that they could terminate participation in the 
multiple employer plan and withdraw assets by transferring the funds from the multiple 
employer plan to a single employer plan, the operation and terms of which were nearly 
identical to the multiple employer plan.  The employee-owners would then have a one-
year waiting period before being able to terminate the single employer plan.  (For more 
information regarding the § 419A(f)(6) regulations issued in July 2003, see our Bulletin 
No. 03-72.) 

  

·         The Defendants advised the employee-owners that transferring plan assets to single 
employer plans would not be a taxable event and would permit the employee-owner to 
gain control of plan assets. 

  

·         More than $74 million in assets were transferred from the multiple employer plan 
to single employer plans from 2003 through 2006.   

  

·         In 2004, after being informed by the IRS that he was under investigation for 
promoting tax avoidance schemes, Mr. Sunderlage began reorganizing the welfare benefit 
structure that the defendants had been promoting, selling and administering into a new 
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structure, known in the complaint as the Maven Structure.  The Maven Structure 
consisted of the employer making contributions to a single employer plan, whose assets 
would be held by in an account with a foreign company, Maven Assurance, where they 
would be invested until the employee-owner terminates from the program.  Each 
employee-owner would beneficially own the account, referred to as a "PPA Account" in 
the complaint, by directly or indirectly purchasing stock that is tied to the account.  The 
amounts held in the PPA account would then be transferred back to the employee-owner 
by the declaration of a "dividend" on the stock linked to that account.  When an 
employee-owner terminated from the program, the amount of the dividend would be 
equal to the value of the PPA account. 

  

·         Until the end of 2010, most employee-owners owned their PPA accounts by 
establishing offshore trusts that would purchase an international variable universal life 
insurance policy (IVUL) or an international annuity.  The employee-owner would then 
use the funds within the IVUL or international annuity to purchase the Maven Assurance 
stock that controls the owner's PPA account.  Acadia Life Ltd., an offshore company, 
typically issued the IVUL or international annuity policies. 

  

·         In or around June 2006, the value of life insurance policies still held in the multiple 
employer plan was withdrawn by taking out loans against the policies' cash value.  The 
following month, the loan policy proceeds and other assets were then transferred to 
Maven Assurance. 

  

·         On October 31, 2006, the multiple employer plan was terminated and the following 
day, Maven Assurance became a purported offshore captive insurance company through 
which the single employer plans could provide employee benefits. 

  

·         Beginning on December 31, 2007, Mr. Sunderlage made participation in the Maven 
Structure mandatory for all employee-owners who wanted to continue participating in the 
single employer plans. 
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·         The employer-owners were informed that the adoption of the Maven Structure 
would not trigger a taxable event and would bring the single employer plans in 
compliance with federal tax law. 

  

·         Numerous false and misleading statements were made by the defendants regarding 
the tax benefits of the multiple employer plan, the single employer plans and the Maven 
Structure. 

  

            We caution you that all of the facts reported in this Bulletin originate solely from 
allegations contained in the Complaint filed by the DOJ.  We here can sketch only the 
Plaintiff's view of the issue.  The Defendants' formal Answer or Answers have yet to be 
filed.   

  

            We have communicated with the Defendants who assure us they will timely file 
an appropriate Answer to the allegations and contentions set forth in the Justice 
Department's Complaint.  We are informed that the Defendants will vigorously contest 
the positions set forth by the DOJ and the various forms of injunctive relief which the 
DOJ has requested.  AALU will review that Answer as soon as it is filed and report on it 
in a future Bulletin.  At that time, we anticipate providing to you sufficient information so 
that you may have a balanced view of the dispute between the litigants.  AALU expects 
that then the operation of the multi-employer plan and the other arrangements which are 
at the core of this dispute will become clearer. 

  

            We will continue to monitor this case and report further to the membership, as 
appropriate. 

  

Any AALU member who wishes to obtain a copy of the complain in United States v. 
Sunderlage et al. may do so through the following means: (1) use hyperlink above next 
to “Major References,” (2) log onto the AALU website at http://www.aalu.org/ and enter 
the Member Portal with your last name and birth date and select Current Washington 
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Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org 
and include a reference to this Washington Report. 

 
 

In order to comply with requirements imposed by the IRS which may apply to 
the Washington Report as distributed or as re-circulated by our members, please 

be advised of the following:  
 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE 
USED, AND IT CANNOT BE USED, BY YOU FOR THE PURPOSES OF 

AVOIDING ANY PENALTY THAT MAY BE IMPOSED BY THE 
INTERNAL REVENUE SERVICE.  

 
In the event that this Washington Report is also considered to be a "marketed 

opinion" within the meaning of the IRS guidance, then, as required by the IRS, 
please be further advised of the following:  

 
THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 

MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, BASED 
ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 
The mission of AALU is to promote, preserve and protect advanced life insurance planning for the benefit of our members, 

their clients, the industry and the general public.  
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